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JUDGMENT:

HAZIQUIL, KHAIRI, CHIEF JUSTICE — By this

judgment I will dispose of criminal appeal No 39/K of 2006 filed by

appellant Mst. Roshan Bibi and jail criminal appeal No 38/K of 2006

filed bv Anwar who were aggrieved bv judgment dated 20.7.2006

passed bv the learned VII Additional Sessions Iudge. Karachi (South)

whereby both the appellants were convicted under section 10(2) of the

Oftence of Zina (Enforcement of Hudood) Ordinance. 1979

(hereinafter reterred to as “the said Ordinance™) and sentenced to

undergo ten vears R 1 each with thirty stripes and fine of Rs 50000/-

each or in default thereof to turther sutter three months S.I. each.

extending the benefit under section 382-B Cr P.C.

2 Facts as recorded in the impugned judgments are that on

11.6.2003 complainant Ali Dino Sheikh lodged an FI1R. disclosing

therein that his cousin Anwar. appellant herein. used to visit his house

and had developed illicit relations between his wite the appellant

Mst. Roshan Bibi. He_ therefore, stopped Anwar from visiting his
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house. which resnlted into a quarrel between complainant and his

wite. According to the complainant on 5.6 2003 at about 4.00 p.m.

when he returned home. he did not find his wife in the house and on

inquirv his daughter informed him that from 11.00 am. she went

along with appellant Anwar for getting medicine. The complainant

then searched for his wife but to no result and ultimately he reported

the matter to police showing his suspicion over his cousin Anwar for

kidnapping and enticing awav his wite Mst. Roshan Bibi with

intention to commit zina with her.

o Pursuant to the registration of F. 1R investigation was

entrusted to Inspector Saitullah Khan Niazi, who visited the place of

incident on the pointation of complainant and prepared memo of site

inspection and also recorded the statements of the eve witnesses.

namelv, Abdul Khaliq son of Abdullah. Mst. Sakina wife of Abdul

Khaliq and Ghulam Mustafa son of Karim Bux. He also recorded the

further statement of the complainant under section 161 CrP.C,

During investigation on 12.6. 2003 the Investigating Officer arrested
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appellant Anwar tfrom Mauripur Road. near Crown Cinema on the

pointation ot the complainant and recovered the abductee Mst. Roshan

Bibi trom his possession. He got them examined medically through

MLO. On 1662003 the Investigating Officer produced the abhductee

hetore the Court of Indicial Magistrate-VIII. Karachi South and got

her statement recorded under section 164 CrP.C. in the presence of

appellant Anwar, wherein she disclosed that she lived with him for six

davs as hushand and wife during which period thev committed zina

with mutual consent. After recording the statement of Mst. Roshan

Ribi, the Investigating Officer arrested her on the same day. He also

seized the clothes of bhoth the appellants and sent the same for

chemical analvsis. After recording the statements of the witnesses

under section 161 CrP.C. and completing the other legal formalities.

he submitted challan in the competent Court of law, having

jurisdiction tor trial of the appellants.

4 Copies as required under section 265-C. CrP.C. were

supplied to the appellants on 692003 and charge against them was
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framed on 13122003 to which thev both pleaded not guiltv and

claimed to be tried.

5. The prosecution in order to prove its case examined

PW.1 Ghulam Mustata son of Karim Bux at Ex 5. who produced

memo of site inspection at Ex. 5’A. PW .2, Ali Dino son of Ameer

Bux (complainant) was examined at Ex6. who produced FIR at

Ex.6/A. memo of arrest of accused Anwar and recoverv of abductee at

Ex6/B. PW.3 Pervez son of Bashir Ahmed was examined at Ex.7.

PW 4 Abdul Khaliq son of Abdullah at Ex8 PW.5 Dr. Zareena

Bhutto wife of Mumtaz at Ex.9, who examined accused Mst. Roshan

Bibi and produced M L. Certificate No.59/2003 of accused Roshan

Bibi at Ex9/A. PW .6 ASI Farhat Abbas was examined at Ex 10, who

produced Roznamcha entrv No.27 dated 11.6.2003 at Ex. 10/A. PW.7

Dr. Qarar Ahmed son of Deen Muhammad. MLO Civil Hospital was

examined at Ex. 11. who examined appellant Anwar on the point of

potencv as active agent and produced M.L. and certificate

No.245072003 at ExI11’/A. PWR HC Muhammad Khan was
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examined at Ex.12. who produced memo of seizure of clothes of

appellant Anwar at Ex 12/A. memo of seizure of clothes of appellant

Mst. Roshan Bibi at Ex. 12/B. Vide statement Ex.13. the learned DDA

gave up PWs. LPC Yasmin Tahir and PC Abdul Rasheed. PW 9 PC

Naheed Anjum was examined at Ex 14 and stated that when she was

staving outside the Court she heard that accused . She produced memo

of arrest of appellant Mst. Roshan Bibi at Ex.14/A. Vide statement

Ex 15 the learned DDA gave up PW PC Akhter Ali. PW.10

Khairunnisa daughter of Ali Dino was examined at Ex.16. PW.11

Mst Sakina wife of Abdul Khaliq at Ex.17. PW.12 Dr. Jalil Qadir,

Chemical Examiner. Karachi at Ex.18. who produced chemical report

at Ex 18/A. PW. 13 Anwar-ul-Hasan Siddiqui, the then Judicial

Magistrate-VIII. Karachi South was examined at Ex.19. who

produced request application of [.0O. dated 13.06.2003 seeking

permission to record the statement of abductee Mst. Roshan Bibi at

Ex.19/A, notices served upon the accnsed under section 160, Cr.P.C.

at Ex.19/B and 19/C. statement of Mst. Roshan Bibi under section
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164, CrP.C. at Ex19/D. PW.14 Inspector Saifullah Khan Niazi

(Investigating Officer) was examined at Ex.20. Vide statement Ex.21,

the learned DDA closed the prosecution side on 22.04 2003,

6. Prosecution examined as manv as 14 witnesses.

Statements of appellants Anwar and Mst. Roshan Bibi under Section

342, CrP.C. were recorded wherein thev denied the commission of

offence and pleaded their innocence, However, both the accused have

not adduced any witness in their defence, but examined themselves on

oath under section 340(2), Cr.P.C.

' PW.1 Ghulam Mustafa in his deposition has stated that

Mst. Roshan Bibi, the appellant, is his mother-in-law. He supported

the version of Allah Deeno, the complainant, adding that he enquired

from the brother of appellant Anwar. namely Ahsan Bhatti on

telephone about the whereabouts of his brother and was told that he

did not come to his house.

R PW .2 Allah Deeno, the complainant, in his deposition

reiterated what he had stated in his FIR. adding further that
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appellant Mst, Roshan Bibi obtained loan from Abdul Khaliq and that

the police had informed him that appellants Anwar and Mst. Roshan

Bibi were standing near Crown Cinema where he found both of them

later on.

PW 10 Khairynnisa, age 12 vears deposed that appellant

Roshan Bibi 1s her mother. On 11-6-2003. her mother told her that she

will go to the house of Mst. Sakina (wite of PW .4 Abdul Khaliq) to

take monev and buv medicine. According to her appellant Anwar was

a regular visitor to her house and came to her house to collect clothes

of her mother.

9. PW 3 Parvez is the paternal cousin of complainant Allah

Deeno. He came to know through the complainant that appellant

Anwar had abducted his wife Mst. Roshan Bibi and both of them went

to the house of Abdul Khaliq and obtained Rs.500/- from him.

According to him_ Bashir the nephew of appellant Anwar. came to his

house and informed him that the appellants were available at Mari Pur

Road whereupon he went to Police Station. He along with Bashir
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escorted the police and on their pointation the appellants were

arrested.

10. PW 4 Abdul Khaliq and PW.11 Mst. Sakina both stated

that the complainant as well as the appellants are their relatives. On

5.6.2003. appellant Mst. Roshan Bibi came to their house along with

his daughter and obtained Rs 500/- as loan. She lett their house along

with her daughter.

According to PW 9, she alongwith Inspector Saitullah

Khan Niazi and PC Akhtar produced both the appellants in the

court, While she was standing outside she heard Roshan Bibi telling

the court that she and appellant Anwar were living together as

husband and wite for 4-5 davs.

PW S Dr. Zarna Bhutto who had examined appellant

Mst. Roshan Bibi had stated that she had handed over the chemical

analvst to the Investigating Officer. She found nothing incriminating

against appellant Mst. Roshan Bibi. PW.6 Farhat Abbas. ASI was

posted at Police Station, Baghdadi where he came to know that the
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complainant’s wife had not retumned back to the house and was
missing. He made entry in Roznamcha Register and recorded F.I.R.
PW. 7 Dr. Qamar Ahmed examined appellant Anwar and found him
potent. PW .8 Muhammad Khan arrested the appellants from Man Pur
Road. According to PW.12 Dr. Jalil Qadir, Chemical Examiner, the
shalwar kamiz of both the appellants were analyzed by him and he did
not detect human sperms in any of them. PW.13 Anwarul Haq
Siddiqui, Judicial Magistrate recorded the statement of appellant
Roshan Bibi under section 164 Cr.P.C.

PW Saifullah Khan, Investigating Officer stated that he
received spy information on the basis of which he arrested both the
appellants from Crown Plaza on 12-6-2003. The statement of PW.8
Muhammad Khan, HC is the same as regards the appellants’s arrest.

What emerges from the evidence on record is that Mst.
Roshan Bibi left her house along with his daughter and went to the
house of PW 4 and obtained Rs.500/- as loan from him for purchase

of medicine. It is also established that appellant Anwar was on
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visiting terms with the complainant and is his relative. He was seen

with appellant Mst. Roshan Bibi near Crown Cinema at Mar Pur

Road and both were arrested there. Except the confessional statement

of Mst. Roshan Bibi under section 164 Cr.P.C. before the Magistrate

which was retracted by her. there is no other evidence on record that

they committed Zina or that both of them lived together anywhere.

Appellant Anwar was found potent vide PW.7 Dr. Qamar Ahmed and

as per the report of PW 12 Dr. Jalil Qadir, Chemical Analyst. no

human sperms were found in the clothes of the appellants.

13. It is a settled position that the confession of a co-accused

under section 164 Cr.P.C. is no evidence, more so when it is retracted

(State Vs. Asfand Yar Wali and two others 1982 SCMR 321). Even

in everv case of judicial confession uw/s 164 Cr.P.C. it is to be seen if it

was made bv an accused person voluntarilv and free from any

pressure or fear and that all the requirements of law have been

complied with by the Magistrate. In case of doubt or non-compliance

of legal requirements or where evidence on record is found to be
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contrarv or not in line with the admission of guilt, far greater care has

to be taken bv the Courts. What is borne out from the record is that

Mst. Roshan Bibi had left her house with her minor daughter on 5-6-

2003 and obtained loan of Rs.500/- from PW.4 Abdul Khaliq.

According to PW 4 she had come to him alone. However. when she

was arrested she was in the company of appellant Anwar at Maripur

Road. There is no evidence that she staved anvwhere with Anwar who

was on visiting terms to her family and otherwise their relation. Only

the complainant Ali Dino Sheikh suspected that they had developed

illicit relation. No one had seen them committing zina. PW.12 Dr.

Jalil Qadir, Chemical Examiner did not find anv human sperms in

their shalwar kamiz. In her statement under section 342 Cr.P.C. she

stated that her husband is a greedv person and always demanded

money from her and offered to examine herself on oath in which it

was stated by her

“On the day of my arrest [ was sitting with

some ladies alongwith mv children where police

came and arrested me The police has taken
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Rs 4000/~ from myv maternal cousin PW Sakeena
with the assurance that thev will release me soon.
The police has mishehaved with me and used tilthv
language. In replv | also nsed the same language
with the police due to this reason thev have booked
me in this false case | am innocent and the police
has involved me in false case in connivance of mv
husband/complainant, I did not commit anv
oftence. [ have left the honse of the complainant
with mv own wish and started to reside with mv
relatives as mv hushand was used to maltreat me
and because of his attitude | became fed-up and

left his honse | prav for justice.”

According to appellant Anwar:-

“I am innocent, 1 have booked in a false
case. | was labour bv protession. The complainant
Al Dino has engaged his daughter with me. I use
to reside in his house and supported complainant’s
tamilv. Later on the complainant engaged his
daughter to another person PW Pervaiz and due to
this reason the complainant has booked me in the
instant case. The complainant is mv real maternal
cousin and falselv involved me with co-accused
Mst. Roshan. [ am poor person and pray for

Justice ”

Miss Saleh Naeem Ghazala. learned counsel for the

appellant argued that in the present case. appellant Roshan Bibi

implicated herself as well as appellant Anwar of Zina bv wav ot her
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confession uw/s 164 CrP.C. but she retracted from it afterwards.

therefore, it is all the more necessarv to prove bevond any shadow of

doubt the accusation of Zina against them from other evidence on

record. There is none. In Bhuboni Sahu-Vs-The King PLD 1949 it was

held:-

“A contession of a co-accused does not
indeed come within the definition of evidence
contained in section 3 (Evidence Act). It is not
required to be given on oath. nor in the presence of
the accused. and it cannot be tested bv cross-
examination. It is a much weaker tvpe of evidence
than the evidence on an approver which is not
subject to anv of these infirmities. Section 30.
however, provides that the Court mav take the
confession into consideration and therebv. no
doubt. makes it evidence on which the Court may
act; but the section does not sav that the confession
is to amount to proof. Clearly. there must be other
evidence. The confession is only one element in
the consideration of all the facts proved in the
case; it can be put into the scale and weighed with
the other evidence. The confession ot a co-accused
can be used only in support of other evidence and

cannot be made the foundation of a conviction."

In 2006 P.CrL.J. 762 and NLR 1999 Criminal 453, it was held that

“Evidentiarv value of a retracted contession against a co-accused i1s
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considerablv less which requires tull corroboration.” No where the

prosecution was able to establish that appellant Anwar had enticed or

taken awav or detained Roshan Bibi with intent to commit illicit

mtercourse. According to PW 10, Khairunnisa. daughter of appellant

Roshan Bibi. her mother lett the house alone for buving medicine not

in the companyv of Anwar. There is nothing on record that thev were

living together anvwhere However. thev were arrested at Maripur

Road. according to complainant. on his pointation but according to

PW 3 Parvez. on the pointation of Bashir who had accompanied him

and again according to PW |4 Saifullah Khan Niazi. Inspector/[.O on

the basis of spv information. PW .12 Dr. Jalil Qadir in his statement

had stated that he did not find any human sperms in their clothes.

Now reverting to the case ot appellant Roshan Bibi. there

was her contession on record before a Magistrate under section 164

Cr P C. which was retracted bv her subsequentlv. No doubt an

accused person mav be convicted on the basis of judicial contfession

alone when it is voluntary and true as was held by the Supreme Court
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of Pakistan in the case of State-Vs-Minhun. PLD 1964 S.C. 813.

Learned counsel tor appellant Roshan Bibi brought to mv notice the

case of Abdul Jabbar-Vs-The State. 1995 P.Cr. L .I. 159 which speaks

of formalities to be observed by the Magistrate before recording

judicial contession. All these formalities in fact are legal requirements

under section 164 Cr P C. which if not complied with by the learned

Magistrate loose its credibility. Although PW 13 Anwarul Hassan

Siddiqui in his cross-examination has stated that he had tultilled all

the legal requirements as per law but PW 9 Naheed Anjum PC 19721

of Police Station New Town (investigation) in her deposition had

stated that '+ she had brought Roshan Bibi and produced her in the

court of the said Magistrate. What further she had stated was that she

was standing outside the court and heard Roshan Bibi admitting that

she had been living with appellant Anwar as husband and wite. The

possihilitv of her watching Roshan Bibi during her contession from

outside the court cannot be ruled out and it appears that the learned

Magistrate did not take necessarv precautionarv steps before the
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statement of Roshan Ribi conld be recorded bv him. There was neither
any evewitness nor anv other corroborative evidence that she
committed Zina with appellant Anwar In fact the chemical report is
negative.

Consequently both the appeals are accepted and the impugned
judgment dated 2072006 passed bv the learned VII Additional
Sessions Judge. Karachi (South) is set-aside with direction to jail
authorities to release appellants Anwar and Mst. Roshan Bibi
forthwith it not required in anv other criminal case

] oA e
(JUSTICE HAZIQUT. KHAIRT)

Chief Justice.

Announced on §- 2. 2007
at Karachi.
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